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I. INTRODUCTION

This multi-district litigation involves over 100 plaintiffs
who allege they, or their decedents, suffered suicide-related
injuries after their doctors prescribed the drug Neurontin,
manufactured by defendants Pfizer Inc. and Warner-Lambert Company
LLC (collectively “Pfizer”). Plaintiffs allege that defendants
engaged in a fraudulent scheme to market Neurontin for
“off-label” uses not approved by the Food and Drug Administration
(FDA) . Among other things, they allege that defendants’
employees and sales representatives fraudulently misrepresented
Neurontin’s safety and effectiveness for off-label usage and
failed to disclose studies indicating that Neurontin can cause
behavioral disturbances, depression, and suicidal actions.!

Pfizer has moved to dismiss the fraud claims pursuant to
Fed. R. Civ. P. 9(b) and Fed. R. Civ. P. 12(b) (6) on the ground
that plaintiffs failed to allege that prescribing physicians
actually received and relied on any fraudulent misrepresentations
or omissions made during the course of improper off-label
marketing.

As background, this is the second round of motions to
dismiss. In 2006, the Court ruled that the original complaints

were “clearly deficient” because they failed to allege that any

! Plaintiffs each allege five causes of action: (1)
negligence, (2) breach of warranty, (3) strict liability, (4)
fraud and (5) violations of state consumer protection laws.
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of plaintiffs’ physicians met with a Pfizer liaison, attended a
conference, or otherwise received the material misrepresentation

upon which she then relied. In re Neurontin Mktg. and Sales

Practicing Litig., No. 04-10981, 2007 WL 609875, at *2 (D. Mass.

Feb. 23, 2007). However, because the information was exclusively
within the control of the pharmaceutical companies and the
doctors, the Court allowed plaintiffs the opportunity for
additional discovery in fourteen “pilot” cases. The discovery
was with respect to contacts between Pfizer’s sales team and the
doctors who prescribed the medication, including the ability to
depose the doctors and evaluate relevant sales documentation. On

2

April 7, 2008, based on this discovery,’ the plaintiffs in twelve
of the fourteen “pilot” cases filed amended complaints (Docket
Nos. 1201-12) which are the subject of these renewed motions to
dismiss.

After the hearing and a review of the briefs, the Court

ALLOWS in part and DENIES in part the defendants’ motions to

dismiss.

IT. FACTUAL BACKGROUND

Each of the pilot plaintiffs’ amended complaints raise
virtually identical claims regarding the off-label marketing

campaign and the alleged fraudulent misrepresentations regarding

2 The parties deposed twenty-five prescribing physicians and
twelve Pfizer territory representatives.
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the safety and efficacy of Neurontin. When all reasonable
inferences are drawn in favor of the non-moving parties, the
amended complaints allege the following facts, many of which
defendants dispute.

A. FDA Approval of Neurontin for Epilepsy

Parke-Davis 1is a division of Warner-Lambert Company which is
now owned by Pfizer. On January 15, 1992, Parke-Davis submitted
a New Drug Application (“NDA”) to the FDA seeking approval for
Neurontin as an adjunctive therapy for epilepsy. As part of its
submission, Parke-Davis submitted data documenting adverse events
reported in its clinical trials. For example, seventy-eight
individuals, or 5.3 percent of the total exposed patient
population of the NDA, reported depression as an adverse event.
Seven instances of depression were categorized as “serious”
events, and nine patients withdrew from studies because of
depression. There were also numerous mood and behavioral
disturbances, or “psychobiologic” adverse events, reported in the
studies. 1In the FDA review of the data, an FDA medical reviewer,
Dr. Cynthia McCormick, M.D., raised concerns about the
relationship between Neurontin and the adverse events of
depression and suicide:

Less common but more serious events may limit
the drug’s widespread usefulness.
[D]epression, while it may not be an

infrequent occurrence in the epileptic
population, may become worse and require



intervention or lead to suicide, as it has

resulted in suicide attempts.
The FDA concluded its review of Neurontin’s NDA by stating that
Neurontin was “approvable with appropriate and prominent labeling
for use in a specific population.”

On or about December 15, 1992, the Peripheral and Central
Nervous System Drugs Advisory Committee to the Department of
Health and Human Services voted to recommend Neurontin for a very
specific use in a limited population, the adjunctive treatment
for refractory epilepsy. Approximately one year later, on
December 30, 1993, the company received FDA approval to market
Neurontin for the adjunctive treatment of epilepsy in adults.’
The FDA stated that the drug is only effective at 900 to 1800
milligrams per day.

B. Illegal Off-Label Marketing Campaign

Beginning in 1995, defendants engaged in a multi-faceted
marketing campaign designed to increase off-label sales of
Neurontin. Defendants began to illegally market and promote the
sale of Neurontin for “off-label uses” which were not approved by
the FDA, such as the treatment of pain, bipolar disorder and

anxiety. Product liability plaintiffs allege the national

* In May 2002, the FDA approved Neurontin for the management
of post-herpetic neuralgia (pain resulting from nerve damage
caused by shingles or herpes zoster) in adults. In re Neurontin
Mktg. and Sale Practices Litig., 244 F.R.D. 89, 92 (D. Mass.
2007) .




campaign included: a) sales representatives detailing Neurontin
to prescribing physicians for uses and at higher dosages than had
been tested or approved; b) funded presentations by consultants
and liaisons to encourage word-of-mouth recommendations for off-
label uses within the medical community; c¢) increased clinical
testing and development for new off-label usages; and d)
affirmative promotional statements intended to conceal or
misrepresent negative or contradictory data on the drug’s safety
or efficacy for off-label uses.

In 1995, sales representatives made presentations in details
to doctors’ offices* promoting Neurontin for pain and for reflex
sympathetic dystrophy, a nerve damage syndrome. Defendants
trained their sales representatives to promote off-label uses and
motivated sales representatives to encourage prescription amounts
for dosages higher than approved by the FDA.

Defendants made a concerted effort to disperse “word-of-
mouth” recommendations throughout the medical community.
Defendants hired physician consultants, provided them with
payments or honorariums, and arranged promotional junkets and

conferences in resorts for doctors (and their spouses) where the

““'‘Detailing’ is the one-on-one promotion of drugs to
physicians by pharmaceutical sales representatives, usually
through regular office visits, free gifts, and friendly advice,
when ‘drug reps go to doctors’ offices to describe the benefits
of a specific drug.’” In re Zyprexa Prod. Liab. Litig., No.
04-1596, 2008 WL 2696916, at *32 (E.D.N.Y. July 2, 2008) (quoting
Daniel Carlat, Dr. Drug Rep., N.Y. Times. Mag., Nov. 25, 2007, at
67) .




consultants gave presentations on off-label uses of Neurontin.
Employees of the defendants’ Medical and Scientific Affairs
Department, whom defendants referred to as “medical liaisons,”
made presentations to doctors with company slides that promoted
off-label usages of Neurontin for a variety of conditions
including migraines, post-herpetic neuralgia, restless leg
syndrome, bipolar disorder, and amyotrophic lateral sclerosis
(also know as “ALS” or “Lou Gehrig’s Disease”). Medical liaisons
also falsely informed doctors that early results from clinical
trials evaluating Neurontin for the treatment of bipolar
disorder, peripheral and diabetic neuropathy, and other pain
syndromes, indicated 90% response rates.

While defendants were promoting Neurontin’s efficacy for
off-label uses, Pfizer was actively researching alternative uses
for the drug. Defendants had a Drug Development Team and New
Product Committee whose stated purpose was to explore new uses
for Neurontin beyond the epileptic population. Defendants also
sought approval from the FDA for additional uses. Defendants’
application to the FDA for approval of Neurontin as a monotherapy
for partial seizures was denied on August 26, 1997. The FDA also
refused to increase the approved dosage of Neurontin to amounts
greater than 1800 mg per day.

Clinical evidence emerged from the FDA trials and afterwards
that did not support Pfizer’s promotion of Neurontin as safe and
effective for off-label uses. Defendants and their
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representatives nonetheless promoted off-label uses even where
there was contradictory clinical evidence. For example,
defendants sponsored a study conducted at the Harvard Bipolar
Research Program in 1998, which concluded that patients receiving
Neurontin did worse than those patients on placebo sugar pills.
Although defendants were aware of the results of this study, they
did not publish the study’s results until 2000, after a
significant number of physicians were induced to prescribe
Neurontin.

In their national marketing campaign, defendants failed to
disclose or warn that Neurontin may be associated with
psychobiologic events including depression and suicidality.
Indeed, Pfizer representatives strategically compared Neurontin
with competing drugs which already had a specific warning related
to suicide. On January 16, 2003, defendants’ Senior Medical
Director, Dr. Catherine Clarey, flatly denied any association
between Neurontin and depression or suicidality when, on National
Public Radio (“NPR”), she stated, “[T]lhere is absolutely no
evidence that Neurontin . . . with all these prescriptions that
it has been associated with suicidal behavior or that it can
cause suicidal behavior.”

Pfizer’s marketing campaign for Neurontin correlates with a
substantial rise in Neurontin sales. Sales of Neurontin for non-
FDA approved uses have skyrocketed steadily since 1998. From
2000 to the present, off-label usage constitutes 93 to 94 percent
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of all Neurontin sales. This sharply contrasts with sales for
approved uses where sales have declined during the relevant
period.

C. Convicted

Defendant Warner-Lambert Company LLC was charged in the
United States District Court for the District of Massachusetts
with improper off-label marketing in violation of 21 U.S.C. §8§
331(a), 331(d), 333(a) (2), 352(f) (1) and 355(a), and pled guilty
to the charges on June 7, 2004. This multi-district litigation
followed.

D. Specific Complaints

1. No Direct Contacts between Pfizer and Prescribing
Provider

All the of the plaintiffs’ amended complaints seek to
recover damages based on injuries related to suicide or attempted
suicide, which plaintiffs claim was caused by Neurontin,
prescribed off-label for indications not approved by the FDA.
Seven of the complaints fail to allege any specific contact
between Pfizer and the prescribing provider.

e Pamela Woolum, a citizen of Florida,
suffered from anxiety. Peter Lautenbach, an
Osteopath, and her healthcare provider Dr.
Peter Ramirez, prescribed Neurontin, and on
October 31, 2003, she attempted suicide.
(Docket No. 1201.)

® Pearlie Faye McGee, a citizen of Texas,

suffered from fibromyalgia. Her prescriber
Dr. Constantine Saadeh prescribed Neurontin,



and on May 25, 2001, she committed suicide.
(Docket No. 1202.)

e Frank Vercillo, a resident of New York,
suffered from anxiety and depression. His
psychiatrist Dr. Thomas Maltese prescribed
Neurontin, and on November 30, 2001, he
attempted suicide. (Docket No. 1203.)

e Bryan Wayne Pursey, a resident of
Washington, suffered from bipolar disorder
and panic disorder. His physician prescribed
Neurontin, and on May 30, 1999, he committed
suicide. (Docket No. 1204.)

e Tommy G. Roberson, a citizen of North
Carolina, suffered from restless leg syndrome
and pain. His physician prescribed Neurontin
and on August 27, 2003, he committed suicide.
(Docket No. 1206.)

e Steven Bentley, a resident of California,
suffered from bipolar disorder and
depression. His doctor, Dr. Lakshman Rasiah,
prescribed Neurontin and on August 12, 2002,
Bentley committed suicide. (Docket No.
1207.)

e Jacqueline Ford, a resident of
Pennsylvania, suffered from pain. She was
prescribed Neurontin, and on April 26, 2000,
she committed suicide. (Docket No. 1210.)
In addition to alleging a fraudulent marketing campaign,
each plaintiff alleges “upon information and belief” that the
treating physicians prescribed Neurontin "“in reliance upon

defendants’ direct and indirect advertising, marketing and

promoting of Neurontin as being safe and effective for the

treatment” of his disease. See e.g., Woolum Amended Complaint
(“Woolum Am. Compl.”) § 123. Five complaints allege, upon

information and belief, that the prescriber “heard directly or
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otherwise learned indirectly of the statements” by defendants’
Senior Medical Director Dr. Clarey on NPR stating that there was
no evidence Neurontin “has been associated with suicidal behavior
or that it can cause suicidal behavior.” Id. at 9§ 249.°

In addition to alleging affirmative misrepresentations about
the safety and efficacy of Neurontin for the off-label uses,
plaintiffs allege that defendants fraudulently concealed and
suppressed information about the effects of Neurontin on
depression and suicidality. Plaintiffs contend that Neurontin
causes the reduction of certain monoamines, neurotransmitters in
the brain, such as serotonin. A reduction in these monoamines is
associated with mood and behavioral disturbances, including
depression and suicidality. (Woolum Am. Compl. § 256; McGee
Amended Complaint (“McGee Am. Compl.”) 9§ 260.) The treating
physicians testified that when deciding whether to prescribe
Neurontin, they would have wanted to know the link between
Neurontin and psychobiologic adverse events, e.g., depression and
suicidality, or the drug’s effect on reducing serotonin and
other monoamines. (Woolum Am. Compl. § 120 (prescriber did not
know whether Neurontin reduced or decreased the production and
release of dopamine, noradrenaline, or serotonin); McGee Am.

Compl. § 120 (prescriber testified that she was never told by

See Woolum Am. Compl. 99 248-253; Valentine Am. Compl. 9
258-263; Roberson Am. Compl. 99 259-264; Smith Am. Compl. 99
284-289; and Bulger Am. Compl. {9 270-275.
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defendants that Neurontin decreases the flow of serotonin or
norepinephrine and that if she had known that, she would like to
have known the clinical data); Roberson Amended Complaint
(“Roberson Am. Compl.”) § 120 (prescriber testified that he
prescribed Paxil for plaintiff’s decedent to increase serotonin
amount and stated clinical evidence indicating that Neurontin
decreases amount of serotonin in the brain would be important to

know before making either prescription).

2. Allegations of Direct Contacts Between
Pfizer Sales Team and Prescribing Physicians®

Five complaints allege that Pfizer directly marketed
Neurontin for off-label uses to prescribing physicians. Their
specific allegations follow.

a. Valentine Amended Complaint

Plaintiff Deborah Valentine is a resident of Florida.
Psychiatrist Bernard Arias and his Advanced Registered Nurse
Practitioner prescribed Neurontin for her pain prior to her
suicide attempt. (Docket No. 1205 (“Valentine Am. Compl.”) 99
117, 133.) Plaintiff alleges that her physician prescribed
Neurontin to treat her pain “in reliance upon defendants’ direct

and indirect advertising, marketing and promoting of Neurontin as

¢ In a post-hearing submission, plaintiffs claim they

recently discovered information of direct contacts between the
Pfizer sales team and prescribing physicians in the Woolum,
McGee, Vercillo, Pursey, Roberson, Bentley, and Dixon amended
complaints. (Docket No. 1481 2-4.) If so, the analysis in this
section would apply to those seven complaints as well.
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being safe and effective for the treatment of pain.” Id. at ¢
133.

A Pfizer sales representative detailed and promoted
Neurontin for off-label, unapproved uses during a detail with her
psychiatrist on at least three occasions, March 23, 2000, July
12, 2000, and July 21, 2000, and with the nurse on at least one
occasion, November 11, 2002. Id. at § 119-120. Dr. Arias was
told by defendants’ sales representative “‘hush-hush’ and ‘off-
the-record’ that Neurontin was safe and effective for indications
not approved by the FDA.” Id. at § 126. Dr. Arias testified
that “probably a couple of times” that more than one drug
representative detailed Neurontin off-label uses to him “off the
record.” Id. at § 127. Defendants never informed him that
Neurontin was associated with suicidal behavior, mood or
behavioral disturbances but that factual data on an association
of the drug with suicidal behavior would have “absolutely”
affected his prescribing practices. Id. at § 1. Additionally, a
sales representative promoted Neurontin for off-label, unapproved
uses, to other healthcare providers in the same office practice
as Valentine’s psychiatrist. Id. at 9 122-23.

b. Shearer Amended Complaint

Plaintiff’s decedent, Hartley Parker Shearer, was a resident

of Massachusetts. As prescribed by his physician, Shearer

purchased and consumed Neurontin to control the effects of

13



paralysis. (Docket No. 1208 (“Shearer Am. Compl.”) at § 129.)
Shearer committed suicide on February 7, 2002. Id. at 99 3-4.

Paresh Desai, a Sales Representative for the defendants,
detailed Shearer’s physician, Daniel Sullivan, on March 3, 1995
for uses not approved by the FDA. Id. at § 121. The sales
representative did not inform Dr. Sullivan of the adverse effects
of Neurontin and its association with suicidal behavior. Id.

Defendants’ sales representative also detailed another one
of Shearer’s doctors, Dr. Keith Edwards, on multiple occasions.
Warner Lambert sponsored and provided funding to Dr. Edwards, and
listed him as an investigator for defendants’ research regarding
the off-label use of Neurontin in “Double-Blind, Placebo-
Controlled, Trial of Gabapentin for the Treatment of Painful
Diabetic Peripheral Neuropathy.” Id. at § 120. Shearer alleges
Warner Lambert “directly influenced” plaintiff’s prescriber, Dr.
Edwards’ Neurontin’s prescribing practices. Id.

c. Bulger Amended Complaint

Susan Bulger, a resident of Massachusetts, was diagnosed
with chronic pain and depression. (Docket No. 1211 (“Bulger Am.
Compl.”) 99 2, 126.) She committed suicide on August 4, 2004.
Id. at ¢ 131.

Prior to plaintiff’s decedent’s suicide, plaintiff alleges
upon information and belief that “on any of the following

occasions, 1/8/04, 2/4/04, 4/1/04, 4/27/04,"” defendants’ sales
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representative detailed and promoted Neurontin for off-label,
unapproved uses, to plaintiff’s prescriber, Richard Goldman, M.D.
Id. at § 121.
d. Owens Amended Complaint

Joseph Frank Owens, a resident of Alabama, suffered from
pain. (Docket No. 1212 (“Owens Am. Compl.”) § 2.) His
physician, Dr. William Crotwell, an orthopaedist, prescribed
Neurontin for the treatment of his pain. Owens committed suicide
on November 9, 2002. Id. at ¥ 33. Plaintiff alleges that Dr.
Crotwell was “directly influenced to prescribe Neurontin” for
off-label uses to patients by defendants’ paid consultant Dr.
William Shepherd Fleet. Id. at 99 157-59. 1In addition,
defendants’ sales representative employee or Territory Manager
John Sansom detailed Dr. Crotwell on Neurontin on approximately
two dozen occasions. Id. at § 160. Owens alleges, upon
information and belief, that Dr. Crotwell was influenced to
prescribe Neurontin for off-label uses by defendants’ sales

representative. Id. at § 162.

e. Smith Amended Complaint
Plaintiff’s decedent, Richard Smith, was a resident of
Tennessee. (Docket No. 1209 (“Smith Am. Compl.”) 99 1-2.) On
May 13, 2004, he committed suicide. Id. at ¢ 149. Smith’'s

doctors had prescribed Neurontin for his pain. Plaintiff alleges
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that the consumption of Neurontin contributed to his injuries and
death. Id. at § 150. Pfizer’'s sales representative detailed
Smith’s prescriber, Paul McCombs, III, M.D., a neurological
surgeon, three times on the drug Neurontin. Id. at § 130. Sales
representatives detailed Smith’s doctors or the doctors in his
medical practice on approximately 300 occasions regarding
Neurontin. Id. at § 131. During those occasions, defendants’
sales representative or “Territory Manager” promoted unapproved
uses for Neurontin to Dr. McCombs, the nurse and the other
doctors. Sales representatives detailed Pamela Krancer, an
Advanced Practice Nurse who prescribed Neurontin for Smith, on
approximately twenty-seven occasions with respect to Neurontin.
“Dr. McCombs and the members of his practice were not
epileptogists or neurologists with patients for whom they would
prescribe Neurontin for approved uses.” Id. at § 133. 1In
addition, Pfizer detailed Smith’s orthopedic doctor or the

doctors in his practice 69 times. Id. at § 135.
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IIT. DISCUSSION

A. Motion to Dismiss Standard
In order to survive a motion to dismiss, “a complaint must

allege ‘a plausible entitlement to relief.’” Rodriguez-Ortiz v.

Margo Caribe, Inc., 490 F.3d 92, 95 (1lst Cir. 2007) (gquoting Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 559 (2007)). 1In considering

a motion to dismiss for failure to state a claim upon which
relief can be granted pursuant to Fed. R. Civ. P. 12(b) (6),
courts must take as true the allegations in the plaintiff’s
pleadings and must make all reasonable inferences in favor of the

plaintiff. Rivera v. Rhode Island, 402 F.3d 27, 33 (1lst Cir.

2005) . Nevertheless, conclusory allegations are not sufficient.

Dovle v. Hasbro, 103 F.3d 186, 194-95 (1lst Cir. 2007). “The

court need not accept a plaintiff’s assertion that a factual
allegation satisfies an element of a claim, however, nor must a
court infer from the assertion of a legal conclusion that factual
allegations could be made that would justify drawing such a

conclusion.” Cordero-Hernandez v. Hernandez-Ballesteros, 449

F.3d 240, 244 n.3 (lst Cir. 2006).

Fed. R. Civ. P. 9(b) provides, “[I]ln alleging fraud or
mistake, a party must state with particularity the circumstances
constituting fraud or mistake.” Fraud claims have a heightened
pleading standard which is “satisfied by an averment ‘of the who,

what, where, and when of the allegedly false or fraudulent
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representation.’” Rodi v. S. New England Sch. of Law, 389 F.3d

5, 15 (1st Cir. 2004) (quoting Alternative Sys. Concepts, Inc. v.

Synopsys, Inc., 374 F.3d 23, 29 (1lst Cir. 2004)).

Rule 9 (b) requires that a plaintiff’s averments of fraud
specify the time, place, and content of the alleged false
or fraudulent representations . . . The purpose of this
requirement is to ‘give notice to defendants of the
plaintiffs’ claim, to protect defendants whose reputation
may be harmed by meritless claims of fraud, to discourage

‘strike suits,’ and to prevent the filing of suits that
simply hope to uncover relevant information during
discovery.’

United States ex rel. Karvelas v. Melrose-Wakefield Hosp., 360

F.3d 220, 226 (1lst Cir. 2004) (quoting Doyle, 103 F.3d at 194).
The heightened pleading standard of Rule 9(b) also applies to
state law fraud claims that are brought in federal court. Id. at
731 n.8.

Subject to Fed. R. Civ. P. 9(b) pleading particularity
requirements, plaintiffs may be allowed to plead fraud claims on
information and belief. Id. at 228-229. Plaintiffs may plead
upon information and belief where facts of alleged fraud “are
peculiarly within the perpetrator’s knowledge.” Gublo v.

NovaCare, Inc., 62 F. Supp. 2d 347, 356 (D. Mass. 1999) (Stearns,

J.) (quoting United States ex rel. Thompson v. Columbia/HCA

Healthcare Corp., 125 F.3d 899, 903 (5th Cir. 1997)). “Whatever

further detail might otherwise be demanded is not required in
these cases in which the reliance was incurred principally by

third parties (the doctors), rather than by plaintiffs
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themselves, and in which the representations are alleged to have

occurred over a period of several years.” In re Lilly & Co.

Prozac Prods. Liab. Litig., 789 F. Supp. 1448, 1457 (S.D. Ind.

1992).
Nevertheless, "“[tlhe requirement that supporting facts be
pleaded applies even when the fraud relates to matters peculiarly

within the knowledge of the opposing party.” Wayne Inv., Inc. V.

Gulf 0Oil Corp., 739 F.2d 11, 14 (1lst Cir. 1984). Allegations

made upon information and belief are still subject to the Fed. R.
Civ. P. 9(b) particularity requirements that a complaint “set[]
forth the facts on which the belief is founded.” Karvelas, 60

F.3d at 226 (quoting New England Data Servs., Inc. v. Becher, 829

F.2d 286, 288 (1lst Cir. 1987)). “Even where allegations are
based on information and belief, supporting facts on which the
belief is founded must be set forth in the complaint.” Hayduk v.
Lanna, 775 F.2d 441, 444 (1lst Cir. 1985).

B. The Duty to Disclose

In making out their fraud claims, plaintiffs’ primary
contention is that defendants suppressed, concealed and failed to
disclose to doctors and patients material information about the
adverse psychobiologic effects of Neurontin, most significantly
that it may worsen depression and lead to suicide. See, e.g.,
Woolum Am. Compl. 99 199-204. They also contend that Pfizer

should have disclosed the “mechanism of action” of the drug so
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that the prescribing physicians could perform a risk-benefit
analysis for prescribing Neurontin and monitoring its results.
See Woolum Am. Compl. 49 254-60. Plaintiffs allege that Pfizer
had specific knowledge that Neurontin may contribute to
depression and suicidality from clinical studies and trials
conducted as part of its New Drug Application in 1992. Id. at
99 218. Plaintiffs assert their prescribing physicians and they,
or their decedents, relied on defendants’ fraudulent
misrepresentations which suppressed, omitted, and concealed
information about the safety and efficacy of Neurontin. Id. at
9 261, 267.

In multi-district litigation, the court must apply the law
of the transferor forum, the law of the state in which the action
was filed, including the transferor forum’s choice-of-law rules.

See Ferens v. John Deere Co., 494 U.S. 516, 523 (1990). The

plaintiffs in the pilot cases brought their actions in Florida,
Texas, New York, Washington, North Carolina, California,
Massachusetts, Tennessee, Pennsylvania, and Alabama. Neither
party contends that there are material differences in the laws of
these states for purposes of resolving this dispute.

To assert a claim of common law fraud, plaintiffs must
allege injury resulting from a justifiable reliance on
defendants’ misrepresentation.

One who fraudulently makes a misrepresentation of fact,
opinion, intention or law for the purpose of inducing
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another to act or to refrain from action in reliance
upon it, is subject to liability to the other in deceit
for pecuniary loss caused to him by his justifiable
reliance upon the misrepresentation.

Restatement (Second) of Torts § 525 (1977). “At common law,

misrepresentation made for the purpose of inducing reliance by

one party upon the false statement is fraudulent.” Chiarella v.

United States, 445 U.S. 222, 227-228 (1980) . “[T]here can be no

actionable claim of fraud for failure to disclose in the absence

of a duty to disclose.” Royal Bus. Group, Inc. v. Realist,_ Inc.,

933 F.2d 1056, 1064 (lst Cir. 1991) (construing Massachusetts and

Delaware law).’ See TVT Records v. Island Def Jam Music Group,

412 F.3d 82, 90-91 (2d Cir. 2005) (the requisite elements for

7 See also Dorsey v. Portfolio Equities, Inc., 540 F.3d 333,
341 (5th Cir. 2008) (Under Texas law, “for there to be actionable
nondisclosure fraud, there must be a duty to disclose.”)
(internal citation omitted); Platt Elec. Supply, Inc. v. EQOFF
Elec., Inc., 522 F.3d 1049, 1059 n.3 (9th Cir. 2008) (" [W]here
material facts are known to one party and not to the other,
failure to disclose them is not actionable fraud unless there is
some relationship between the parties which gives rise to a duty
to disclose such known facts . . .”) (internal citation omitted)
(emphasis in original); Remington Rand Corp. V.
Amsterdam-Rotterdam Bank, N.V., 68 F.3d 1478, 1483 (2d Cir. 1995)
(Under New York law, “a concealment of facts supports a cause of
action for fraud only if the non-disclosing party has a duty to
disclose”); Artec Group, Inc. v. Chugach Mgmt. Servs., Inc., 470
F. Supp. 2d 1353, 1356 (M.D. Fla. 2006) (“A knowing concealment
or non-disclosure of a material fact can support an action for
fraud when there exists a duty to disclose the material
information”). See generally Restatement (Second) of Torts §
557A (1977) (“One who by a fraudulent misrepresentation or
nondisclosure of a fact that it is his duty to disclose causes
physical harm to the person . . . who justifiably relies upon the
misrepresentation, is subject to liability to the other”).
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fraudulent concealment include proof of a “failure to discharge a
duty to disclose”);

As a general matter, courts recognize a duty to disclose
where the defendant has exclusive knowledge of material facts not

known to the plaintiff. See e.g., Castleberry v. Goldome Credit

Corp., 408 F.3d 773, 786 (1llth Cir. 2005) (“To determine whether
a common duty to disclose exists, Alabama courts evaluate, inter
alia, the relationship of the parties; the relative knowledge of
the parties; the plaintiff's opportunity to ascertain the

undisclosed fact; and other relevant circumstances”); Haberman v.

Washington Pub. Power Supply Sys., 109 Wash. 2d 107, 166-67, 744

P.2d 1032, 1069-70 (1987) (“[Alllegations of fraud may be
asserted where one party to a transaction has a duty to speak
because that party possesses superior knowledge yet that party

fails to state, or has no basis for, an asserted material

fact”) .®
8See also Knapp v. Neptune Towers Assocs., 72 Mass. App. Ct.
502, 507, 892 N.E.2d 820, 824 (Mass. App. Ct. 2008) (“tort of

nondisclosure arises in a limited number of circumstances”
including where speaker knows additional information is necessary
to prevent his partial or ambiguous statement from being
misleading ); Wilson v. Dryvit Sys., Inc., 206 F. Supp. 2d 749,
756 (E.D.N.C. 2002) (“*A duty to disclose material facts arises
‘[wlhere material facts are accessible to the vendor only, and he
knows them not to be within the reach of the diligent attention,
observation and judgment of the purchaser.’”) (quoting Everts v.
Parkinson, 147 N.C. App. 315, 555 S.E.2d 667, 674 (N.C. Ct. App.
2001) (internal citations omitted)); Karoutas v. HomeFed Bank,
232 Cal. App. 3d 767, 771, 283 Cal. Rptr. 809, 811 (Cal. App. 1
Dist. 1991) (“In the absence of a fiduciary or confidential
relationship, a duty to disclose arises at common law if material
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The Supreme Court has recently recognized that
“‘manufacturers have superior access to information about their
drugs, especially in the postmarketing phase as new risks

emerge.” Wyeth v. Levine, 129 S.Ct. 1187, 1202 (2009) (holding

that the FDA’'s drug labeling regulations do not preempt state law
tort suits). “After the FDA approves a drug, the manufacturer
remains under an obligation to investigate and report any adverse

events associated with the drug.” Id. at 1219. See generally 21

CFR § 314.80 (placing responsibility for post-marketing
surveillance on the manufacturer) .

In the products liability area, courts have routinely held
that a manufacturer of a drug has a duty to warn physicians, and
in some cases, warn patients, about the dangers of the

administration of a drug. See, e.g., Martin v. Hacker, 83 N.Y.2d

1, 8, 628 N.E.2d 1308, 1311 (N.Y. 1993) (“The manufacturer’s duty
is to warn of all potential dangers in its prescription drugs
that it knew, or, in the exercise of reasonable care, should have

known to exist . . .”); MacDonald v. Ortho Pharm. Corp., 394

Mass. 131, 138-39, 475 N.E.2d 65, 70 (1985) (holding that oral
contraceptive manufacturers may not rely on warnings to the
medical profession to satisfy common law duty to warn and have

the duty to provide to the consumer “written warnings conveying

facts are known only to the defendant and the defendant knows
that the plaintiff does not know or cannot reasonably discover
the undisclosed facts.").
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reasonable notice of the nature, gravity and likelihood of known
or knowable side effects, and advising the consumer to seek

fuller explanation from the prescribing physician or other doctor
of any such information or concern to the consumer.”); Kociemba

v. G.D. Searle & Co., 707 F. Supp. 1517, 1526 (D. Minn. 1989)

(upholding a jury verdict that a manufacturer fraudulently
concealed significance of risk of pelvic infection in a physician
package insert regarding safety of a medical device).

Some courts have further held that pharmaceutical companies
have an ongoing post-sale duty to disclose information about the

safety of their products. See e.g., Burton v. R.J. Reynolds

Tobacco Co., 397 F.3d 906, 912 (10th Cir. 2005) (holding, under

Kansas state law, that ethical drug and device manufacturers,
such as pharmaceutical companies, “owe a continuing, post-sale
duty to warn of product dangers, whereas manufacturers of other
products generally owe a duty to warn of product dangers only at
the time of sale”).

Pharmaceutical drug consumers who are injured by a
manufacturer’s fraudulent misrepresentation or omission may have
an actionable claim of fraud under some state laws. See e.g.,
MacDonald, 394 Mass. at 138-39, 475 N.E.2d at 70 (drug
manufacturer had duty to provide consumer written warnings) .
Moreover, a consumer injured by a fraudulent misrepresentation to
his doctor has a claim based on third party reliance. “[T]lhere
is no general common-law principle holding that a fraudulent
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misrepresentation can cause legal injury only to those who rely

on it.” Bridge v. Phoenix Bond & Indem. Co., 128 S. Ct. 2131,

2143 (2008) (relying on a long line of cases “where courts have
permitted a plaintiff directly injured by a fraudulent
misrepresentation to recover even though it was a third party,
and not the plaintiff, who relied on the defendant’s
misrepresentation”) .

Based on the reasoning of this caselaw, the Court concludes
that a manufacturer of a pharmaceutical has a duty to disclose to
physicians and patients material facts about the risks of the
drug, particularly when it is engaged in off-label marketing for
uses not approved by the FDA, if it knows that the plaintiff
and/or his prescriber does not know or cannot reasonably discover
the undisclosed facts.

C. The Contentions

Plaintiffs contend that defendants had a duty to disclose
that the drug had an association with adverse psychobiologic
effects, such as depression and suicidality.’ In their view,
Pfizer fraudulently breached its duty to disclose in three
respects: (1) in its national advertising campaign; (2) in its
details to doctors’ offices; and (3) in its labeling and package

inserts.

°The Court has recently rejected a Daubert challenge mounted
by defendants to the plaintiffs’ experts testimony on general
causation. See Memorandum and Order dated May 5, 2009 (Docket
No. 1775).
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1. The National Advertising Campaign

In seven complaints (Woolum, McGee, Vercillo, Pursey,
Roberson, Bentley, Dixon), plaintiffs fail to allege the
connection, if any, between the physician’s decision to use
Neurontin as a treatment for an off-label use with the extensive
marketing or advertising campaigns alleged in the common
allegations section (i.e., the conferences, consulting fees,

publications) .*°

For instance, these seven plaintiffs do not
claim that their prescribing physicians attended a conference
where off-label uses were discussed, were detailed by defendants’
sales representatives, or read a scientific article that
influenced their prescription of the drug. Despite the
opportunity for discovery, no doctor in these seven complaints
testified she heard any misrepresentations from the Pfizer sales
team or Dr. Clarey on NPR.

In an attempt to salvage these claims, plaintiffs argue that
defendants’ off-label marketing efforts were so pervasive that

even doctors who were not contacted directly by defendants were

influenced in their prescription habits by the marketing

°Tn plaintiffs’ Post-Hearing Memorandum Regarding
Defendants’ Motion to Dismiss Plaintiffs’ Fraud Causes of Action,
they assert that they “have unearthed” additional information
about sales representatives’ detailing plaintiffs’ prescribing
physicians. (Docket No. 1481 at 2.) Plaintiffs maintain they
were unable to include this data in their amended complaints and
seek permission from the Court to replead these seven complaints:
Woolum, McGee, Vercillo, Pursey, Roberson, Bentley, and Dixon.
Id. at 2-4.
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campaign’s misrepresentations about Neurontin’s safety and
effectiveness for off-label uses. They state, “The inability to
prove that Warner-Lambert or Pfizer contacted a doctor directly
does not mean that that doctor was not influenced by
Warner-Lambert and Pfizer marketing efforts.” Woolum Am. Compl.
§ 235. Plaintiffs allege that any doctor who prescribed
Neurontin, even without direct contact with defendants was “most
likely influenced” in her prescribing habits by a doctor who was
in contact with defendants: “Doctors work in an environment where
informal communications among fellow doctors, or ‘word-of-mouth, ’
play an important role in the dissemination of information about
drugs and treatments.” Id. at § 237.

Defendants contend that in making this argument, the
plaintiffs are essentially advocating a “fraud on the market
theory” as a proxy for the proof of actual reliance required
under common law. In securities fraud litigation, the fraud on
the market theory creates “a rebuttable presumption of reliance”
because an “investor who buys or sells stock at the price set by
the market does so in reliance on the integrity of that price.”

Basic Inc. v. Levinson, 485 U.S. 224, 249, 247 (1988). The

Supreme Court reasoned that the rebuttable presumption is also
“supported by common sense and probability” because empirical
studies have tended to confirm Congress’ premise that the market

price of shares traded on well-developed markets reflects all
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publicly available information, and, hence, any material
misrepresentations.” Id. at 246.

However, “no court has ever adopted a ‘fraud on the market’
type theory outside the securities fraud context, and the
majority of courts which have had occasion to extend the theory
to common law fraud cases have expressly declined to do so.”

Coleman v. Danek Med., Inc., 43 F. Supp. 2d 629, 635 n. 4 (S.D.

Migss. 1998); see also In re Ford Motor Co. Vehicle Paint Litig.,

182 F.R.D. 214, 221 (E.D. La. 1998) (“[Tlhe vast majority of
states have never adopted a rule allowing reliance to be presumed
in common law fraud cases, and some states have expressly

rejected such a proposition”). In McLaughlin v. American Tobacco

Co., 522 F.3d 215, 223 (2d Cir. 2008), the Second Circuit

recently rejected a similar argument that defendants’ marketing
campaign created a rebuttable presumption that class members
purchased defendants’ cigarette products in reliance on
misrepresentations in the campaign. It held that the court could
not assume that the cigarette market “internalized the
misrepresentation to such an extent that all plaintiffs can be

said to have relied on it.” Id. at 224. See also Chudasama V.

Mazda Motor Corp., 123 F.3d 1353, 1369, n.39 (l1llth Cir. 1997)

(*The fraud on the market theory of securities law, however, is
based on concepts and policies that simply do not apply in a

products liability case.”).
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Undoubtedly, word-of-mouth plays an important role in the
dissemination of drug information. Notwithstanding the alleged
pervasive promotions, the prescription drug industry is too
dissimilar from the securities market to support applying a
“fraud on the market” theory to establish a rebuttable
presumption that physicians relied on a national drug marketing

campaign. See Prohias v. Pfizer, Inc., 485 F. Supp. 2d 1329,

1337 (S.D. Fla. 2007) (“[Tlhere is no prescription drug ‘market’
at least as that term is understood in the securities context”).
Accordingly, the Court allows the motion to dismiss all fraud
claims alleging affirmative misrepresentations or a suppression
of information as part of a national marketing campaign because
there is no allegation of reliance on specific statements or
misrepresentations.

2. Details, Details

A different question arises with respect to those complaints
where plaintiffs allege that Pfizer actively detailed the doctors
or the doctors’ offices. The Valentine complaint alleges that on
multiple occasions, the sales representative promoted Neurontin
as “good” for off-label uses. (Docket No. 1205 at § 127.) This
complaint meets the strictures of Rule 9(b) by alleging the
affirmative misrepresentation with particularity. None of the
remaining complaints, however, contain comparable allegations of

specific affirmative misrepresentations made by sales
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representatives to prescribing physicians upon which the doctors
relied. Since plaintiffs had the opportunity to conduct
discovery, amended complaint allegations about affirmative
misrepresentations based solely on information and belief are
inappropriate.

Raising a theory of fraudulent suppression, plaintiffs
respond that defendants had a duty to disclose the depressive and
suicidal side effects of Neurontin when they knew that over 90
percent of the use would be off-label. Plaintiffs’ argument is
persuasive. Not only did the sales people allegedly detail the
offices and provide samples without disclosure of the risks, but
defendants allegedly failed to disclose the risks of its drugs in
the product labeling itself. See e.g., Woolum Am. Comp. at ¢
257.

Pfizer argues that the fraudulent concealment claims should
be dismissed as duplicative of plaintiffs’ failure to warn
claims. They argue that the only “duty to disclose” alluded to
by the amended complaints is “the duty of a manufacturer to warn
of a non-obvious risk associated with the normal use of its
product about which the manufacturer knows or has reason to know
—-- 1i.e., the same duty that underpins plaintiff’s strict
liability claims.” (Docket No. 1233 at 6 n.3.)

Under some state laws, claims based on a manufacturer’s

failure to warn may be brought as either strict liability or
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negligence actions, or both. Anderson v. Owens-Corning Fiberglas

Corp., 53 Cal. 3d 987, 1003, 810 P.2d 549, 559 (1991)
(manufacturer may escape negligence liability if it reasonably
decided risk of harm was such as to not require a warning but may
be strictly liable if it “failed to give warning of dangers that
were known to the scientific community at the time it

manufactured or distributed the product”) , Bukowski wv.

CooperVision Inc., 185 A.D.2d 31, 33, 592 N.Y.S.2d 807, 808

(N.Y.A.D. 3d 1993) (“It is well settled that a plaintiff may
recover in strict products liability or negligence for a
manufacturer’s failure to warn of the risks and dangers
associated with the use of its product”). 1In other states,
failure to warn claims based on pharmaceutical drugs may only be

brought as negligence actions. See Hahn v. Richter, 543 Pa. 558,

563, 673 A.2d 888, 891 (1996) (“[Wlhere the adequacy of warnings
associated with prescription drugs is at issue, the failure of

the manufacturer to exercise reasonable care to warn of dangers,

i.e., the manufacturer’s negligence, is the only recognized basis
of liability.”) See generally Restatement (Second) of Torts §
388 (1965).

In contrast to failure to warn claims, though, claims based
on a fraudulent concealment or misrepresentation require
scienter. A fraud claim generally requires plaintiff to

establish that defendant made a false representation which was
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knowingly “false or was recklessly indifferent to its truth or
falsity,” with the intention to defraud, upon which plaintiff

justifiably relied and incurred damages. Pinney v. Nokia, Inc.,

402 F.3d 430, 444 (4th Cir. 2005). *“Concealment of a material
fact, with intent to deceive, satisfies the false representation
element of fraud.” Id. at 445.

It is true that in some circumstances and under some state
laws, courts have concluded that “failure to warn” and fraudulent

concealment claims are duplicative. See e.g., Waterhouse v. R.J.

Reynolds Tobacco Co., 270 F. Supp. 2d 678, 684-85 (D. Md. 2003)

(holding the plaintiff’s claim for fraudulent concealment was “in
large part nothing more than a failure-to-warn claim in different

dress” and dismissing it as duplicative); Hamner v. BMY Combat

Sys., 869 F. Supp. 888, 893 (D. Kan. 1994) ) (dismissing
plaintiff’s fraudulent concealment theory, the basis of which is
“properly stated as a claim for a breach of defendants’ duty to

warn”); Spangler v. Sears, Roebuck & Co., 759 F. Supp. 1337, 1338

(S.D. Ind. 1991) (holding fraudulent concealment and failure to
warn claims are duplicative where plaintiff alleges drug

manufacturer fraudulently misrepresented that smoking cessation
drug was safe and fraudulently concealed knowledge of the drug’s

dangers); Kline v. Pfizer, Inc., No. 08-3238, 2009 WL 32477, at

*4 (E.D. Pa. Jan. 6, 2009) (“very crux of [fraudulent

concealment] claims rests on a failure to warn theory of
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liability”). Nonetheless, other courts have concluded that the

claims were not duplicative. See e.g., Burton v. RJ Reynolds

Tobacco Co., 916 F. Supp. 1102, 1104-05 (D. Kan. 1999)

(distinguishing Hamner, and holding that a fraudulent concealment
claim is not duplicative where defendants allegedly withheld
medical and scientific data indicating product hazards from the
public by concealing the information from the medical community
and consumers). The caselaw does not always draw clear lines.

In the circumstances of this case, plaintiffs allege the
elements necessary to establish a claim of fraudulent
concealment, namely that defendants intentionally withheld
material information about the side effects of Neurontin from
both consumers and their prescribing physicians, with the intent
to deceive.

For the above reasons, the motions to dismiss the fraudulent
concealment claims are DENIED.

IV. ORDER

The motions to dismiss the fraud claims are ALLOWED with
respect to all claims of affirmative fraudulent
misrepresentations with the exception of claim of fraud in the
Valentine Complaint. The motions to dismiss the fraudulent
concealment claims are DENIED in all the complaints except to the
extent they are premised on the claim of fraudulent omissions in

the national advertising and marketing campaign.
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John Owens (Consolidated Plaintiff)

Walter L. Boyaki Miranda & Boyaki representiGloria Telles (Consolidated Plaintiff)

4621 Pershing Drive El Paso, TX 79903 ng

915-566-8688 915-566-5906 (fax)

Whoyaki@aol.com Assigned:

06/22/2007 LEAD ATTORNEY PRO

HAC VICE ATTORNEY TO BE

NOTICED

John A. Boyle Marino & Associates representiCline, Davis & Mann, Inc. (Consolidated Defendant)

One Newark Center 9th Floor Newark, ng

NJ 07102-5211 973-783-2343

jboyle@khmarino.com Assigned:

11/02/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Derek T. Braslow Pogust & Braslow LLC representiJennifer Flanders (Consolidated Plaintiff)

161 Washington Street Suite 1520 ng

Conshohocken, PA 19428 610-941-4204

610-941-4245 (fax) Assigned:

05/23/2006 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Anne Ellis (Consolidated Plaintiff)
Howard Ellis (Consolidated Plaintiff)
Dale Wayne Henderson (Consolidated Plaintiff)
Early Cox (Consolidated Plaintiff)
Sharon Cox (Consolidated Plaintiff)
Daniel Newberry (Consolidated Plaintiff)
Erik Newberry (Consolidated Plaintiff)
Holly Newberry (Consolidated Plaintiff)
ALICE HAIRFIELD (Consolidated Plaintiff)

Eugene Brooks Brooks Law Firm P.O. representiDeidre R. Rodriguez (Consolidated Plaintiff)

Box 9545 313 West York Street ng

Savannah, GA 31401 912-233-9696

912-232-8620 (fax) gbrooks@brooks-

law.com Assigned: 10/11/2005 LEAD

ATTORNEY ATTORNEY TO BE

NOTICED
Jack C. Reeves, Jr. (Consolidated Plaintiff)
Kelly Strickland (Consolidated Plaintiff)
Kelly R. Strickland (Consolidated Plaintiff)
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William L. Bross Heninger, Garrison & representiCharles Brown (Consolidated Plaintiff)

Davis, LLC 2224 First Avenue North ng

PO Box 11310 Birmingham, AL 35202

205-326-3336 205-326-3332 (fax)

wibross@hgdlawfirm.com Assigned:

08/10/2006 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Jacqueline Poole (Consolidated Plaintiff)
Jessica Whitten (Consolidated Plaintiff)
Joyce Reach (Consolidated Plaintiff)
Leisa Eaddy (Consolidated Plaintiff)
Marsha Holloway (Consolidated Plaintiff)
Meicki Baker (Consolidated Plaintiff)
Odessa Grissom (Consolidated Plaintiff)
Pauline Huff (Consolidated Plaintiff)
Shelia Agee (Consolidated Plaintiff)
Troy Chappell (Consolidated Plaintiff)

David L. Browne Dugan & Browne, PLC representiLouisiana Health Service Indemnity Company

650 Poydras Street Suite 2150 New  ng (Plaintiff)

Orleans, LA 70130 504-648-0180 504-

648-0181 (fax) Assigned: 06/14/2005

LEAD ATTORNEY ATTORNEY TO BE

NOTICED
Carol D. Browning Stites & Harbison representiPfizer, Inc. (Defendant)
400 W. Market Street Suite 1800 ng

Louisville, KY 40202-3352 502-587-
3400 502-587-6391 (fax) Assigned:
10/31/2005 TERMINATED: 04/11/2007
LEAD ATTORNEY ATTORNEY TO BE
NOTICED
Joseph M. Bruno Bruno & Bruno LLP  representiDebra Mull (Consolidated Plaintiff)
855 Baronne Street New Orleans, LA ng
70113 504-525-1335 504-561-6775
(fax) JBruno@brunobrunolaw.com
Assigned: 10/04/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Stephanie M. Bruno Bruno & Bruno 855representiDebra Mull (Consolidated Plaintiff)
Baronne Street New Orleans, LA 70113 ng
504-525-1335 504-581-1493 (fax)
Assigned: 10/04/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Susan E. Burnett Clark Thomas & representiParke-Davis (Defendant)
Winters PO Box 1148 Austin, TX ng
78767-1148 512-472-8800 512-495-
8881 (fax) seb@ctw.com Assigned:
11/07/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Pfizer, Inc. (Defendant)
Marcos A. Tovar (Consolidated Defendant)
Carter H. Burwell Davis Polk & representiPfizer, Inc. (Defendant)
Wardwell 450 Lexington Avenue New ng
York, NY 10017 212-450-4000
Assigned: 09/29/2005 ATTORNEY TO
BE NOTICED
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Philip Henry Butler Bradley, Arant, Rose representiPfizer, Inc. (Defendant)
& White LLP Suite 780 401 Adams ng
Avenue Montgomery, AL 36104 334-
956-7602 334-956-7701 (fax)
pbutler@bradleyarant.com Assigned:
10/28/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
W. Stuart Calwell The Calwell Practice representiDonald Walker (Consolidated Plaintiff)
PO Box 113 Charleston, WV 25321- ng
0113 304-343-4323 Assigned:
03/28/2006 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Donna Joyce Adkins (Consolidated Plaintiff)
Michael L. Malcolm (Consolidated Plaintiff)
Sandra Lynn Messer (Consolidated Plaintiff)
Andrew P. Campbell Campbell Waller & representiAlabama Forest Products Industry Workmen's
Poer LLC 2100-A Southbridge Parkway ng Compensation Self-Insurer's Fund (Consolidated
Birmingham, AL 35209-1303 205-803- Plaintiff)
0051 205-803-0053 (fax)
acampbell@cwp-law.com Assigned:
10/28/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
David C. Campbell Williams Kastner & representiParke-Davis (Defendant)
Gibbs, PLLC 888 SW Fifth Avenue ng
Portland, OR 97204-2025 503-944-6967
503-222-7261 (fax)
dcampbell@wkg.com Assigned:
10/26/2005 TERMINATED: 04/11/2007
LEAD ATTORNEY ATTORNEY TO BE
NOTICED
Pfizer, Inc. (Defendant)
Ronald J. Campione Budd Larner, PC representiAssurant Health, Inc. (Consolidated Plaintiff)
150 John F. Kennedy Parkway CN1000 ng
Short Hills, NJ 07078-0999 973-379-
4800 rcampione@budd-larner.com
Assigned: 11/02/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
John E. Caruso Montgomery, representiParke-Davis (Defendant)
McCracken, Walker & Rhoads Liberty ng
View 457 Haddonfield Rd. Cherry Hill,
NJ 08002 856-488-7700
jcaruso@mmuwr.com Assigned:
10/18/2005 TERMINATED: 04/11/2007
LEAD ATTORNEY ATTORNEY TO BE
NOTICED
Pfizer, Inc. (Defendant)
David B. Chaffin White and Williams  representiParke-Davis (Defendant)
LLP 100 Summer Street Suite 2707 ng
Boston, MA 02110-1701 617-748-5200
617-748-5201 (fax)
chaffind@whiteandwilliams.com
Assigned: 07/15/2004 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Pfizer, Inc. (Defendant)

42



Pfizer, Inc. (Consolidated Defendant)
Andrew W. Wallace (Consolidated Defendant)

Prince C. Chambliss, Jr. Stokes, representiPfizer, Inc. (Defendant)

Bartholomew, Evans, & Petree, P.A. ng

1000 Ridgeway Loop Road Memphis,

TN 38120 901-525-6781 Assigned:

10/28/2005 TERMINATED: 04/11/2007

LEAD ATTORNEY ATTORNEY TO BE

NOTICED

Kathleen C. Chavez 1110 Appleton representiLeonard Olsen (Consolidated Plaintiff)

Lane Geneva, IL 60134 630-845-3044 ng

GKEG4@aol.com Assigned: 10/31/2005

LEAD ATTORNEY ATTORNEY TO BE

NOTICED
Mark S. Cheffo Skadden, Arps, Slate, representiParke-Davis (Defendant)
Meagher & Flom LLP Four Times ng

Square New York, NY 10036 212-735-
3000 mark.cheffo@skadden.com
Assigned: 04/01/2009 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Pfizer, Inc. (Consolidated Defendant)
Pfizer, Inc. (Defendant)
Warner-Lambert Company (Defendant)
Warner-Lambert Company LLC (Defendant)
Julia Pai-Yun Cheng Beam Brobeck representiD.O. James P. Hall Beam, Brobeck, West, Borges

West Borges and Rosa LLP 600 West ng & Rosa, LLP 600 W. Santa Ana Blvd. Suite 1000
Santa Ana Boulevard Santa Ana, CA Santa Ana, CA 92701 (714) 558-3944 (714) 568-
92701-4586 714-558-3944 714-568- 0129 (fax) jcheng@bbwbrlawfirm.com

0129 (fax) jcheng@bbwbrlawfirm.com TERMINATED: 01/10/2007 (Defendant)

Assigned: 09/15/2006 TERMINATED:
01/11/2007 ATTORNEY TO BE
NOTICED
James P Hall TERMINATED: 01/10/2007
(Consolidated Defendant)
Dane S. Ciolino Dane S. Ciolino, representiJoyce B. Duhe (Consolidated Plaintiff)
Attorney at Law P.O. Box 850848 New ng
Orleans, LA 70185-0848 504-861-5652
504-324-0143 (fax) Assigned:
10/04/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Kimberly H. Clancy Sidley Austin Brown representiParke-Davis (Defendant)
& Wood LLP 555 West Fifith Street ng
Suite 4000 Los Angeles, CA 90013-
1010 213-896-6000 213-896-6600 (fax)
Assigned: 10/18/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Pfizer, Inc. (Defendant)
Robert A. Clifford Clifford Law Offices, representiAllied Services Division Welfare Fund (Consolidated
P.C. 120 North LaSalle Street Chicago, ng Plaintiff)
IL 60602 312-899-9090 Assigned:
10/31/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
John R. Climaco Climaco Lefkowitz representiHarold J. McPherson (Consolidated Plaintiff)
Peca Wilcox & Garofoli 900 Halle Bldg. ng
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1228 Euclid Ave. Cleveland, OH 44115

216-621-8484 216-771-1632 (fax)

jrelim@climacolaw.com Assigned:

10/18/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Daniel M. Cohen Cuneo Gilbert & representiJudy Morris (Consolidated Plaintiff)

LaDuca 507 C Street, NE Washington, ng

DC 20002 202-441-9724 202-789-1813

(fax) Assigned: 05/02/2006 LEAD

ATTORNEY ATTORNEY TO BE

NOTICED
David Huff (Consolidated Plaintiff)
Daniel Johnson (Consolidated Plaintiff)
Susan Johnson (Consolidated Plaintiff)
Early Cox (Consolidated Plaintiff)
Sharon Cox (Consolidated Plaintiff)
Dorothy Beckworth (Consolidated Plaintiff)
Robert Beckworth (Consolidated Plaintiff)
Pamela Woolum (Consolidated Plaintiff)
Richard Woolum (Consolidated Plaintiff)
Deborah Valentine (Consolidated Plaintiff)

Richard W. Cohen Lowey Dannenberg representiHarden Manufacturing Corporation (Plaintiff)

Bemporad & Slelinger, P.C. One North ng

Broadway Suite 509 White Plains, NY

10601-1714 914-997-0500 914-997-

0035 (fax) rcohen@lowey.com

Assigned: 12/17/2004 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Aetna, Inc. (Consolidated Plaintiff)

Jonathan S. Coleman Johnson, Pope, representiAna Medero (Plaintiff)

Okor, Ruppel & Burns LLP 403 East ng

Madison St. Tampa, FL 33602 813-

225-2500 813-223-7118 (fax)

jonathanc@jpfirm.com Assigned:

08/19/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Shirley Levin (Plaintiff)

John A. Commerford Meyers Taber & representiMelissa Johnson (Consolidated Plaintiff)

Meyers PC 2415 E Camelback Road ng

Suite 900 Phoenix, AZ 85016 602-468-

8900 Assigned: 10/18/2005 LEAD

ATTORNEY ATTORNEY TO BE

NOTICED

Charles Horne Cooper, Jr. Cooper & representiRebecca Groves (Consolidated Plaintiff)

Elliott 2175 Riverside Drive Columbus, ng

OH 43221 614-481-6000 614-481-6001

(fax) chipc@cooperelliott.com Assigned:

11/01/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Susan G. Copeland Law Office of J. representiAlabama Forest Products Industry Workmen's
Doyle Fuller 2851 Zelda Road ng Compensation Self-Insurer's Fund (Consolidated
Montgomery, AL 36106 334-270-0020 Plaintiff)

334-270-9848 (fax)
susanc@jdoylefuller.com Assigned:
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10/28/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED

W. Lloyd Copeland Taylor, Martino &
Hedge, P.C. Post Office Box 894
Mobile, AL 36601 334-433-3131
Assigned: 10/03/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED

S. Tessie Corbin 1717 Arch Street 4000
Bell Atlantic Tower Philadelphia, PA
19103-2793 215-994-4000 Assigned:
03/28/2006 TERMINATED: 04/11/2007
LEAD ATTORNEY ATTORNEY TO BE
NOTICED

Paul F. Corcoran Davis & Gllbert LLP
1740 Broadway New York, NY 10019
212-468-4825 212-974-7037 (fax)
pcorcoran@dglaw.com Assigned:
05/12/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED

lan Crawford Todd & Weld LLP 28
State Street 31st Floor Boston, MA
02109 617-720-2626 617-227-5777
(fax) icrawford@toddweld.com
Assigned: 02/20/2007 LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sarah G. Cronan Stites & Harbison,
PLLC 400 W. Market Street Suite 1800
Louisville, KY 40202-3352 502-681-
0543 502-587-6391 (fax) Assigned:
10/31/2005 TERMINATED: 04/11/2007
LEAD ATTORNEY ATTORNEY TO BE
NOTICED

Silas G. Cross, Jr. Cross, Poole &
Smith, LLC 1416 Greensboro Avenue
Tuscaloosa, AL 35401 205-391-9932
dcross@cpgf-law.com Assigned:
11/07/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Rebecca Cunard Cunard Law Firm
9214 Interline Avenue Baton Rouge, LA
70809 225-925-2978 225-925-8192
(fax) Assigned: 10/31/2005 LEAD
ATTORNEY ATTORNEY TO BE
NOTICED

representiGulf Distributing Holdings, LLC (Consolidated
ng Plaintiff)

Angel Blount (Consolidated Plaintiff)
Cliff Champagne (Consolidated Plaintiff)
Herman Ward (Consolidated Plaintiff)
James M. Harpring (Consolidated Plaintiff)
Nancy Coleman (Consolidated Plaintiff)
Paul Verzone (Consolidated Plaintiff)
Susan Mathey (Consolidated Plaintiff)
representiParke-Davis (Defendant)

ng

Pfizer, Inc. (Defendant)

Warner-Lambert Company (Defendant)

Warner-Lambert Company LLC (Defendant)
representiCline, Davis & Mann, Inc. (Consolidated Defendant)

ng

representilMS Health Inc. (Intervenor)
ng

representiPfizer, Inc. (Defendant)
ng

representiFrieda Burroughs (Consolidated Plaintiff)
ng

representiLinda Rizzo (Consolidated Plaintiff)
ng
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Daniel D'Angelo Gilman and Pastor, representiLaura Allen (Consolidated Plaintiff)

LLP 63 Atlantic Avenue 3rd Floor ng

Boston, MA 02110 617-742-9700 617-

742-9701 (fax)

Ddangelo@gilmanpastor.com Assigned:

05/25/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Alfred Morabito (Consolidated Plaintiff)
Timothy Bridges (Consolidated Plaintiff)

Jeanne F. D'Esposito Lowey representiAetna, Inc. (Consolidated Plaintiff)

Dannenberg Bemporad & Selinger, P.C. ng

The Gateway - 11th Floor One North

Lexington Avenue White Plains, NY

10601-1714 914-997-0500 914-997-

0035 (fax) Assigned: 07/14/2006 LEAD

ATTORNEY ATTORNEY TO BE

NOTICED

EVAN W. DAVIS DECHERT LLP CIRA representiParke-Davis (Defendant)

CENTRE 2929 ARCH ST PHILA, PA ng

19104 215/994-2565 Assigned:

06/02/2008 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Pfizer, Inc. (Consolidated Defendant)
Warner-Lambert Company (Defendant)
Warner-Lambert Company LLC (Defendant)

Annamarie A. Daley Robins, Kaplan, representiAssurant Health, Inc. (Consolidated Plaintiff)

Miller & Ciresi LLP 2800 LaSalle Plaza ng

800 LaSalle Avenue Minneapolis, MN

55402-2015 612-349-8431 612-339-

4181 (fax) aadaley@rkmc.com

Assigned: 11/02/2005 TERMINATED:

06/30/2008 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Assurant Plaintiffs (Plaintiff)

Michael A K Dan Michael A K Dan Law representiHarry Lewis TERMINATED: 12/11/2006

Office 1990 South Bundy Drive Suite ng (Consolidated Plaintiff)

540 Los Angeles, CA 90210 310-979-

0325 Assigned: 08/10/2006 LEAD

ATTORNEY ATTORNEY TO BE

NOTICED
Marilyn Lewis TERMINATED: 12/11/2006
(Consolidated Plaintiff)

Timothy C Davis Heninger, Garrison & representiCharles Brown (Consolidated Plaintiff)

Davis, LLC 2224 First Avenue North ng

PO Box 11310 Birmingham, AL 35202

205-326-3336 205-326-3332 (fax)

Assigned: 08/10/2006 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Jacqueline Poole (Consolidated Plaintiff)
Jessica Whitten (Consolidated Plaintiff)
Joyce Reach (Consolidated Plaintiff)
Leisa Eaddy (Consolidated Plaintiff)
Marsha Holloway (Consolidated Plaintiff)
Meicki Baker (Consolidated Plaintiff)
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Odessa Grissom (Consolidated Plaintiff)
Pauline Huff (Consolidated Plaintiff)
Shelia Agee (Consolidated Plaintiff)
Troy Chappell (Consolidated Plaintiff)

Samuel J. DeMaio Girards Law Firm representiSteven Alexander (Consolidated Plaintiff)

10000 N Central Expwy Suite 750 ng

Dallas, TX 75231 214-346-9529

Assigned: 11/07/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Neil A. Dean Rice, Dean & Kelsey LLC representiBrenda Cunningham (Consolidated Plaintiff)

214 SW 6th Street Suite 305 Topeka, ng

KS 66603 785-357-0333 x109 785-357-

0216 (fax) ndean@rdk.kscoxmail.com

Assigned: 11/07/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Christopher Brooks Dellmuth 2971 representiGrace Sanutti (Consolidated Plaintiff)

Rumson Drive Harrisburg, PA 17104 ng

717-233-7007 717-233-7007 (fax)

cbrooks221@comcast.net Assigned:

02/06/2008 LEAD ATTORNEY PRO

HAC VICE ATTORNEY TO BE

NOTICED

Dimple Harendra Desai Law Office of representiParke-Davis (Defendant)

Dimple H. Desai 5216 Westshire Lane ng

Dallas, TX 75287 972-735-8181

Assigned: 05/01/2006 TERMINATED:

04/11/2007 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Pfizer, Inc. (Defendant)

Charles H. Dodson, Jr. Sims, Graddick representiGulf Distributing Holdings, LLC (Consolidated

& Dodson, P.C. PO Box 1908 Mobile, ng Plaintiff)

AL 36633-1908 334-690-9300 251-690-

9311 (fax) chd@simsgraddick.com

Assigned: 10/03/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Angel Blount (Consolidated Plaintiff)
Cliff Champagne (Consolidated Plaintiff)
Herman Ward (Consolidated Plaintiff)
James M. Harpring (Consolidated Plaintiff)
Nancy Coleman (Consolidated Plaintiff)
Paul Verzone (Consolidated Plaintiff)
Susan Mathey (Consolidated Plaintiff)

Thomas Marshall Donnell, Jr. Stewart, representiParke-Davis (Defendant)

Estes & Donnell Sun Trust Center 424 ng

Church Street 14th Floor Nashville, TN

37219 615-244-6538 Assigned:

02/20/2007 TERMINATED: 04/11/2007

LEAD ATTORNEY ATTORNEY TO BE

NOTICED
Pfizer, Inc. (Consolidated Defendant)
Warner-Lambert Company (Defendant)
Warner-Lambert Company LLC (Defendant)

Charles E. Dorkey, 1l McKenna, Long & representiNovartis Pharmaceuticals Coporation (Consolidated

Aldridge 230 Park Ave. New York, NY ng Defendant)
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10169 212-905-8330 212-922-1819
(fax) Assigned: 09/09/2008 LEAD
ATTORNEY ATTORNEY TO BE
NOTICED
Sandoz, Inc. (Consolidated Defendant)
John J. Driscoll The Driscoll Firm, P.C. representiFazila Mustafa (Consolidated Plaintiff)
211 N. Broadway Ste. 2440 St. Louis, ng
MO 63102 314-932-3232 314-932-3233
(fax) john@dchelps.com Assigned:
08/10/2006 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Mohammad Mustafa (Consolidated Plaintiff)
Paul R. Duden Williams Kastner & representiParke-Davis (Defendant)
Gibbs, PLLC 888 SW Fifth Avenue Suitng
600 Portland, OR 97204-2025 503-228-
7967 503-222-7261 (fax)
pduden@wkg.com Assigned: 10/26/2005
TERMINATED: 04/11/2007 LEAD
ATTORNEY ATTORNEY TO BE
NOTICED
Pfizer, Inc. (Defendant)
Warner-Lambert Company (Defendant)
Warner-Lambert Company LLC (Defendant)
James R. Dugan, Il Dugan & Browne representiHarden Manufacturing Corporation (Plaintiff)
PLC 650 Poydras St Suite 2150 New ng
Orleans, LA 70130 504-648-0180 504-
648-0181 (fax) jdugan@dugan-
lawfirm.com Assigned: 12/17/2004 LEAD
ATTORNEY ATTORNEY TO BE

NOTICED
James R. Dugan, Il Murray Law Firm  representiAllied Services Division Welfare Fund (Consolidated
650 Poydras Street Suite 2150 New  ng Plaintiff)

Orleans, LA 70130 504-648-0180

Assigned: 06/14/2005 LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Louisiana Health Service Indemnity Company
(Plaintiff)
Members of the Class Plaintiffs Steering Committee
(Plaintiff)

James T. Dulin Dulin & Dulin PO Box representiHilda Bonner (Consolidated Plaintiff)

820 Gulfport, MS 39502 228-864-7588 ng

Assigned: 02/21/2007 LEAD ATTORNEY

ATTORNEY TO BE NOTICED

J Blake Dutcher, Jr Godlove Joyner representiLarry A. Shelley (Consolidated Plaintiff)

Mayall Dzialo Dutcher & Erwin PO Box ng

29 Lawton, OK 73502 580-353-6700

580-353-2900 (fax) Assigned:

10/24/2006 LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Daniel J. Dwyer Hanify & King representiAnthony Wild (Defendant)

Professional Corporation One Beacon ng

Street Boston, MA 02108-3107 617-

423-0400 617-423-0498 (fax)

djd@hanify.com Assigned: 05/12/2005
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ATTORNEY TO BE NOTICED
Lodewijk J.R. DeVink (Defendant)
Scott A. Edelman Milbank, Tweed, representiAnthony Wild (Defendant)
Hadley & McCloy LLP 1 Chase ng
Manhattan Plaza New York, NY 10005-
1413 212-530-5149 Assigned:
05/18/2007 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Lodewijk J.R. DeVink (Defendant)
Donald S. Edgar Law Office of Donald representiCharles K. Smith (Consolidated Plaintiff)
S. Edgar 408 College Avenue Santa ng
Rosa, CA 95401 707-545-3200 707-
578-3040 (fax)
don@classattorneys.com Assigned:
03/28/2006 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Ricky E. Smith (Consolidated Plaintiff)
Rosemary Smith (Consolidated Plaintiff)
Jeffrey Mecija (Consolidated Plaintiff)
Jennifer Mecija (Consolidated Plaintiff)
Mark L. Edwards Stipe Law Firm 343 E.representiCarolyn Hollaway (Consolidated Plaintiff)
Carl Albert McAlester, OK 74501 918- ng
423-0421 918-423-0266 (fax)
medwards@ edwardslawok.com
Assigned: 10/31/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Jerry Hollaway (Consolidated Plaintiff)
Tony W. Edwards P.O. Box 1369 representiCarolyn Hollaway (Consolidated Plaintiff)
McAlester, OK 74502 918-423-0421 ng
Assigned: 10/31/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Jerry Hollaway (Consolidated Plaintiff)
Wanda Jean Edwards Fayard & representiBarbara M. Strawitz (Consolidated Plaintiff)
Honeycutt 519 Florida Boulevard ng
Denham Springs, LA 70726 225-664-
4193 225-664-6925 (fax) Assigned:
10/31/2005 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Elaine Lucille Edwards (Consolidated Plaintiff)
Susan Roby (Consolidated Plaintiff)
Tracey Lynn Robichaux (Consolidated Plaintiff)
Joel Z. Eigerman Joel Z. Eigerman, representiThe Guardian Life Insurance Company of America
Attorney-at-Law Suite 200 50 Congress ng (Consolidated Plaintiff)
Street Boston, MA 02109 617-523-3050
617-523-3050 (fax) joel@eigerman.com
Assigned: 07/14/2006 LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Richard Mark Eldridge Eldridge Cooper Steichen & Leach PLLC P.O. Box 3566 Tulsa, OK 74101 918-
388-5555 Assigned: 10/24/2006
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